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Prank S. Presbrey, Plaintiff, : 
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Frank Seaman, Defendant. : 
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CITY COURT OF THE CITY OF NEW YORK.: 


ee ee eee ee ee eee 4 


Frank Seaman, Plaintiff, 
against A 

Frank Presbrey, Defendant. : 

WAS ae, Se ctr a Gavin ee cn oa ar ee Sa 


ACTION NO.I. 


ACTION NO.II. 


On the annexed affidavits and on all the pleadings and 


proceedings heretofore had in the above entitled actions, 


Let Frank Seaman, the defendant in two of the above 


entitled actions and plaintiff in the third, or his attorneys 


; 
show cause before me or one of the Justices of the New York 


Supreme Court, at Special Term Part I thereof, to be held at 


the County Court House in the City of New York on the llth 


day of May, 1897, at 10.30 o'clock in the forenoon of that day 


“or as soon thereafter as counsel can be heardy why an order 


should not be made removing the above entitled City Court 


“action to this court, and consolidating the above entitled 


“actions into one action in this court, and why the several 





4 statements of the causes of action and defenses in the 
respective pleadings, should not stand as the pleadings in 
such consolidated action; and why the plaintiff in such 

- “Supreme Court action should net have such other and further 
relief as may be just. 
Meantime and until the hearing and determination of this 
motion and the further order of the court thereupon, let all 


proceedings on the part of the de 





nt in the Supreme 


Court actions and the plaintiff in the City Court action, be 


stayed. / 
‘ 5 Sufficiené reason therefor appearing,from the one 
f affiidavits, let service hereof on or before the = oe 
| day! of May, 1697, be suffigient. of, 
‘ Dated, New York, sal [ , 1897. ae © 


tae 
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CITY COURT OF THE CITY OF NEW YORK. 
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Frank Seaman, Plaintiff, 3 

against 3 
Frank Presbrey, Defendant. : 
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CITY AND COUNTY OF NEW YORK, SS: 
FREDERICK E. ANDERSON, 
it 3 being duly sworn, deposes and says that he is a member of the 


firm of Wilder & Anderson, attorneys for Prank S. Presbrey, 





the plaintiff in two of the abovg entitled actions, and de= a ‘ 
fendant in the third, ¥ ee 
e That the Supreme Court actions were commenced by 
% service of summonses upon the defendant, Seaman, on January 
i 18th, 1897, That both said actions were brought by the 
, Plaintiff against the defendant therein for an accounting of 
e the profits of a gertain business venture, which is fully and 


i eet 3 Tength set for} in the respective complaints therein, That - ; 


wa “poth said actions were brought by the same plaintiff against mS 





4 the same defendant, and involve almost precisely the sume 
state of fucts. That the two actions were brought upon 
separate agreements between the parties, but that said agrees 
ments were successively entered into between the parties with. 
cut intermission, 

The answer in each case sets up substantially the same 
defense, namely, an admissiog of the allegations of agreement 
between the parties, and general denials of any indebtedness 
from the defendant to the plaintiff. Bhe answers also allege 
counterclaims against the plaintiff, the answer in Action No.I 

5 alleging that the plaintiff has already overdrawn his account 

with the defendant, and that there is a balance due from the 

plaintiff to the defendant rather than from the defendant +o 
the plaintiff, as alleged in the complaint, 

The answer in Action No. II is substantially the same as 

in No, I, with the exceptiog that it alleges as and by way of 

counterclaim that the plaintiff overdrew his account, and 

that there is a balance due the defendant from the plaintiff, 

and as a further counterclaim the defendant claims damages for 

an alleged breach of the contracts in suit, 

The answers of the defendant in the actions Nos, I and II 
admit that all the books containing the accounts between the 
parties to all three of the above entitled actions, are in the 
sole possession and under the entire control of the defendant, 
Seaman. $ 

Replies have been served in both said Supreme Court 
actions, denying generally on the part of the plaintiff each 
“and every allegation by way of counterclaim,therein coptained; 


and said actions are now fully. at issue. 





“The City Court action was hegun by the service of 
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7 February 6th, 1897. The action is brought to recover on two 
promissory notes, respectively for the sum of $376.95 and 
$414.92, The answer in that action alleges that the said 
notes were given without consideration, and were for the ac- 
commoda*ion of the plaintiff, Seaman; and for a further and 
Separate defense sets up a counterclaim for the sum of 
$1060.00, a balance for commissions or brokerage on contracts 
other than the contracts specified in the above entitled 
Supreme Court actions. No reply has as yet been served in 
said City Court action by the plaintiff, Seaman, 

On or about March 4th, 1897, however, the plaintiff, 

8 Seaman, in the said City Court action served a demand for.a 
bill of particulars of the items of the counterc] aim set forth 
in the answer in said City Court action; and after that time 
deponent called upon Mr. Jones, the attorney for Mr, Seaman, 

and informed him that it would be impossible to furnish a 5111 

of puticulars in said City Court action, because of the fact 


that all the,books of Mr, Seaman, containing the entries and 





the items of Mr. Presbrey'’s counterclaim in the City Court 
action, were in the possession of Mr. Seaman, and that it 
would be impossible for Mr. Presbrey to give a bill of parti- 
& 9 culars of those items, or, in fact, to even proe ed to the 
trial of the case, without,an inspection and discovery of Mr. 
Seaman's books in order to procure such information, 

Deponent further informed Mr. Jones ‘that he did not propose, 


in any event, to serve a bill of particulars in said City 


mee ae 


Court action, for the reason that he proposed to make a motion 


in the Supreme Court action for an order removing the said 





City Court action to the Supreme Court, and consolidating all 







susie 


three actions into one action, The said Jones informed 


deponent that he was personally in favor of sich a dispositiog ~ * 


“and believed that that course should be taken; that he would 














10 confer with his client on the subject, and had no doubt 


11 


12 


%: as. a condition of adjourning said motion, that deponent enter +. 


.the return day of the said motion depopent stated the foregotp 


whatever but that such an arrangement could be entered into by 
consent, Said Jones also informed Ceponent that he did not 
need a 5i11 of particulars for the purpose of serving his 
reply to the counterdaim in said City Court action, as the 
reply was already drawn and ready to serve; but that he was 
entitled to the information demanded, and purposed having it. 
Notwithstanding the said conversation, on May lst, 1897, 
said Jones served an afflicavit and notice of motion for a bill 
of particulars in said City Court action, which was returnable 
on the 5th inst. That at the time when the said motion 
papers were served, Mr Presbrey, deponent's client, was not , 
as deponent is informed and verily believes, in the City and 
County of New York, but was traveling in the West on business, 


and was not expected to return until May 7th inst. That on 


facts to Mr. Justice Fitzsimons of the City Court; and the 
court of its own motion adjourned the said motion to May 10th 
inst. 

That deponent had previously applied to the said Jones 
for an adjournment of the motion, stating frankly to him that 
Mr. Presbrey was out of town, and that he was unable to pro= 
cure an affidavit in order to oppose the motion, and that it 
would be inexpediant fohave a piiz of particulars ordered in 
any event in said action, as all the foregoing actions should 
be consolidated, in addition to the fact that Mr. Presbrey had 
informed deponent that all of the books containing the infor- 
mation desired, were in the possession of Mr. Seaman and were 


inaccessible to Mr, Presbrey, Said Jones thereupon insisted 





into a stipulation that he would not make any motion looking ken 


4 





Br 
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13 ta the consolidation of the said actions pending such motion 


14 


15 


for a bill of particulars in the City Court, which deponent 
o? course was unwilling to do. Upon a statement of the fore= 
going facts to Judge Fitzsinoms, he immediately adjourned the 
motion, , 

Deponent further refers to the affidavit of the said 
Frank Seaman, served with the notice of motion in the City 
Court, verified May lst, 1897, in which at fol. 4 therecf, he 
says "that there is now pending undetermined an action in the 


"Supreme Court, between the parties hereto, in which the said 


"defendant (Presbrey) is plaintiff, for an accounting involv- 








That all the issues in all the above entitled actions 
may be readily litigated in one action before a Referee, where 
the issues in the accounting action will undoubtedly be sent 
for trial. The counterclaim set up by the defendant in the 
City Court action necessarily involves a long account, as 
deponent is informed and verily believes; and a refs rence 
will probabby be necessary in order to properly present the 
issues raised by such counterclaim, and in order to determine 
the amount if any, which said Presbrey is entitled to by 
virtue thereof. 

That in any event an inspection and discovery of the 
books of the plaintiff Seaman in the City Court action, will 
be necessary to enable Mr. Presbrey the defendant in that 
action, to give any of the particulars demanded. And depon= 


ent deems it entirely subversive of the interests of justice 


; ‘and fair dealing that this defendant Presbrey should be liable © 


to a possible money judgment against him in favor of the 








‘, Seaman, in the City Court action, in advance of the 





it which depogent verily believes said Presbrey is 


entitled to ror a large amount favor in the id 





icns. That it woulé be inequitable and un- 


Sup: Court 





just to allow these litigations - which arise out of the 
transactions involved in the accounting proceeding, to go on 
in different courts at the same time. 

Deponent verily believes that the bringing of the said 


City Court auction and 





prosecution thereof independently of 
the Supreme Court actions, in wnichn the cause of action there= 


17 in contsined might have been alleged as a counterclaim, was 





@one in th 


the intention of cotauining some ad= 
id vantage over Mr. Presbrey by reason of the greater facilities 
for pressing litigation in the City 

Deponent alse avers that all of the issues which are 
raised in all three of the above entitled actions, can be 


tried in an accounting such as is prayed for in both the above 





named Supreme Court actions; and deponent is ready and willing 


On behalf of Mr. Presbrey to consent to the consolidation of 













said actions, and believes it to be for the best interests of 
all parties concerned that said City Court action be removed 
18 to the said Supreme Court, and that all of the actions be con~ 
sclidated into one action, 

Deponent therefore prays thut this court will remove to 
itself the said City Court action of Seaman v Presbrey, and 
consolidate all of the above entitled actions into one action 

. in this court; and that this court order all the pleadings 
served herein or to be served in said several actions, to 
Stand as the pleadings in said consolidated action, 


‘That said motion for a bill of particulars in said City 





x 


m Court ‘action. Hac haan cAtanenad ta Manacs the th Irst 
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19 and, as it is of vital consequence to Mr. Presbrey that this 
motion be decided before the motion for a dill of particulars 
is heard in the City Court, deponent respectfully applies for 
a stay, and also for a short order to show cause herein, re- 


turnable on the llth inst. 





That no previous application for the relief herein prayed 
for, has been made to any court or judge. 
Sworn to before me this =: a ss 
=> 
VAcAS rag own 
7th day Ag May, 1897, & ext! mee Re nan as 
LO) 3fe by 
Notaury,Puolic, Kings County, 
20Certificate filed in New York County. 
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Frank Seaman, Plaintiff, < 

against 3 

Prank Presbrey, Defendant, : 
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CITY AND COUNTY OF NEW YORK, SS: 





FRANK S. PRESBREY, being 
x 3 duly sworn, deposes and says: 
I am the plaintiff in the above entitled Supreme Court 


actions, and the defendant in the above entitled City Court 


} 
action, 
: To ry certain knowledge all the books relating to all the 


as 


matters and controversies in all three of the above entitled 
actions, are in the sole possession and under the exclusive 


“control of Prank Seaman, the defendant in the above entitled 


Supreme Court actions and the plaintiff in the above entitled 


eh RRS 


City Court action. 


That in the said City Court action I have set up a 


Raymon 
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counterclaim for commissions or brekerage earned oy me under 


an as ent witn Mr. Seaman, separate and apart from the 





agreements sued upon in the above entitled Supreme Court 





actions, Such drokerage and commissions were, however, 2 
ed by me in ths procurement of advertising for Mr. Seaman's 
general advertising business, of which the department with 
which I was connected under the agreements sued upon, formed 
cut a part. It was the subject of agreement between myself 
and Mr, Seaman, that if I should precure advertising for that 
business, independent of my department, I should be paid com- 
missions thereupon. I procured certain susiness in connec 
tion with his general advertising department, upon which a 
portion of tne commissions were paid by nim; and all the 
transactions in which such commissions were earned,were enter= 
od in the general oooks of Mr. Seaman's advertising agency, 
Not only have I seen certain entries of those transactions 
in those books, but I have been informed by Mr. Seaman's 
bookkeeper that the said books contain all said transactions, 
Purthermore, I have deen inform-d by the parties from 
whom I procured the said business, that they have paid Mr. 
Seaman in full for the business that I procured for him as 
aforesaid; but they are unable to give me tne exact amounts 
and dates so as to enable me to either prove my counterclaim 
upon the trial of this action, or furnish a bill of particu- 
lars as demanded by the plaintiff in said City Court action, 
I further aver that I am ignorant of the particulars 


which are demanded oy the plaintiff in said City Court 


“action, and that, as I am advised by my counsel Frederick E. 


. Anderson, and verily believe, it will be necessary in order to 


give such bill of particulars or to prepare for the trial of : 


Said action in the City Court, that I have an examination of 





7 ‘the said Seaman, the plaintiff therein, vefore trial, and an 
inspe ction and discovery o° nis vocks, for the purpose of 
ascertaining the very facts which he demands of me, 

The notes sued upon in the said City Court auction were 
given vy me to the defendant, as alleged in my answer, for nis 
accommodation, and as a part and parcel of the transactions 
between us, set forth in the complaints in the said Supreme 
Court uctions, There is t my knowledge no reason why the 
said notes should not have been counterclaimed by Mr. Seaman 
in the said Supreme Court actions brought by me, other than 

8 that it is his desire’ to obtain soge possible advantage over 
me oy Ovotaining if possible, a judgment against me by reason 
of ‘the greater facilities for bringing cases to trial in the 
City Court. 

I have just returned to New York from a trip through tne 


ey F West, commencing on the 29th day of April; and upon my 
& 


\ % of motion 
\ return learn for the first time of the demand and notice,for a 


- 


Fd x 
cis i 


bill of particulars, 

Just before and for a long time prior to my departure for 
the West, A. Aderer » the bookkeeper for Mr, Seaman 
Ph + G@alled upon me, repeatedly, stating that he was sent by Mr. 

9 Seaman to me for the purpose of effecting an amicable settle- 
get ment of our differences. I have expressed my willingness to 
meet Mr. Seanan in a perfectly fair spitit, and to adjust the 
differences between us, if such were possible. 

I have always been and am now willing to adjust whatever 
differences there are between Mr, Seaman and myself, and if 


possible without resort to the courts; but I verily believe 





that it will be impossible, by reason of the claims which are 
made against me by Mr, Seaman, for any friendly adjustment to 


be made outside of the court. 


ie 
bs 





10 It would be a very great hardship upon me if a judgment 
Should be ootained against me in the said City Court action, 
before such time as I may be able to recover judgment for the 
amounts I claim to be due me from lir, Seaman, By reuson of 
the facts set Brth and alleged in my complaints in the Supreme 
Court actions, I have been compelled to establish myself in 
an independent business; and any judgment against me at the 
present time would be most disastrous in its effects, and 
would work irreparable injury to my business, 

The only knowledge I have of the details or items of the 

11 counterclaim set up ‘in my answer in the City Court case, is 
that which I have gathered from the statements made to me by 
certuim parties, to the effect that my recommendation of Mr. 
Seaman’s advertising agency had been adopted oy them, and 


that they had given him large contracts as the result of wy 


“] recomméndation and suggestion, which,said Seaman had carried 
ee out; together with the statements o f the said Seaman to the 
#8 same effect; also the statements of said Seaman's bookkeeper 


to a like effect, and the fact that the said Seaman has paid me 
over One” hundred dollars of commissions on contracts which 


he said he had received from the same parties who 


a ae 
a se 
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inform me that they gave him business, 


=e 
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IT have also casually seen entries of such contracts from 
the said parties, in the books of Mr, Seaman. 

I further aver that all of the other issues that are 
raised in all three of the above entitled actions, can readily 


be tried and determined in an accounting such as is prayed for 






4 - “in both the Supreme Court actions, I am ready and willing, 


and do hereby consent to the consolidation of all of said 
Bot " : 


‘actions; and I believe it to be for the best interests of all 





le 


a vv; the parties concerned, that said City Court action be removed Raym 


eh Liprary 


iy, 








15 to the Supreme Court, and that all of said actions be consol» 


idated under one action, 

Sworn to before me this 

6th day of May, 97. 

fy YY? 

BIT Meet Ugo 


Notirg P a’King s County, Ny 
Certificate filed in New York County. 









